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GENERAL ARBITRATION TREATIES * 

It is undoubtedly desirable, in the interest of the arbitration of in- 
ternational controversies, that at the next Hague Conference a form 
of treaty should be presented which, while covering all differences 
between states, shall steer clear of the difficulties which in the past 
have wrecked important treaties of that character. It is a matter in 
which the United States may be expected to lead, having by precept 
and example so often distinguished itself as a pioneer in movements 
tending to do away with war between nations. Facts must be looked 
in the face, however, and it is apparent that the present position of the 
United States with reference to this subject is not so advantageous as 
could be wished. No two countries of the world are so favorably situ- 
ated for the purposes of an arbitration treaty between them inclusive 
of all differences as are Great Britain and the United States. Through 
racial, social, and commercial ties ever knitting them closely together, 
war between them has become almost unthinkable. Yet two trials for 
such a comprehensive treaty have failed and the official position of the 
United States to-day seems to be that there is a class of questions which 
is necessarily to be excluded from any general arbitration treaty. The 
class covers controversies described as affecting "the vital interests, 
the independence, or the honor " of the parties. In the English-American 
treaty of 1897 such controversies were disposed of by sending them to 
arbitration but so constituting the arbitral court that an award must 
have the assent of the representatives of the losing party or of a majority 
of them. In the treaty of 1911 it was sought to meet the difficulty by a 
joint commission of inquiry empowered to investigate and decide whether 
a question was or was not arbitrable and should or should not be ar- 
bitrated. But neither plan proved to be acceptable to the United States 
acting under the treaty-making power vested jointly in the President 
and Senate. 

* Address delivered before the American Society of International Law at its Sixth 
Annual Meeting, Washington, D. C, April 26, 1912. 
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Notwithstanding past failures, it is not believed that the United States 
should be deemed to be irrevocably committed to the position that it 
will make no general arbitration treaty which does not exclude from its 
operation what are claimed to be non-arbitrable questions as above 
defined. Neither is there any controlling reason why its representatives 
at the next Hague Conference may not propose a draft of treaty between 
nations which shall be so framed as to minimize if not remove the ob- 
jections to making all controversies at least prima facie arbitrable. Such 
a draft would, of course, be without the official endorsement of the United 
States Government. But it could be assumed to have the sympathetic 
endorsement of the American people, who are believed to have strongly 
favored the efforts of three Presidents to make an English-American 
treaty from which no subject of difference should be excepted. A draft 
treaty of that character presented by our representatives at The Hague 
would be received not only with respect but with great interest; would be 
discussed in all its aspects with earnestness and ability; and, if generally 
approved, could be urged upon the United States Government as some- 
thing to be adopted and used in a renewed effort to substitute arbitration 
for war as the means of settling international disputes. 

In considering the feasibility of such a draft treaty, it may not be 
wholly superfluous to note that matters of national policy, domestic 
or foreign, are universally conceded to be outside the category of ar- 
bitrable questions. Thus, the right of every independent state to 
determine for itself what persons and what property shall have access 
to its territory, or with what other state or states it will form amicable 
relations for mutual advantage, can not be drawn in question by any 
other state. It is to be assumed also for present purposes that the dis- 
cussion deals not with weak states which cannot defend themselves 
against aggression either directly, or indirectly through alliances, but 
with states entirely competent to protect themselves from spoliation 
or outrage. No such state, it is claimed, should or will litigate its honor, 
its independence, or its vital interests. If that be admitted, two diffi- 
culties in connection with the making of a comprehensive arbitration 
treaty at once present themselves. One is that what differences will 
touch honor, independence, and vital interests can not possibly be de- 
fined in advance, and that, even after a difference has actually arisen, 
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its nature as being of the arbitrable or non-arbitrable class can hardly 
fail to be matter of real doubt and debate. The other difficulty is that, 
whether an actual difference touches its honor, independence, or vital 
interests every nation, it is urged, must decide for itself and can not 
consent to have determined in any other way. The practical problem, 
therefore, is how to lessen the force of these obstacles and upon what 
lines an arbitration treaty between nations may be so constructed as, 
while recognizing the obstacles and not denying them any legitimate 
operation, shall yet be the nearest possible approach to a treaty covering 
all differences. 

It will conduce to that result, it is believed, if such a treaty shall ex- 
pressly declare that all differences between the contracting parties of 
whatever character, unless adjusted by diplomacy, shall be settled by 
arbitration, and that whenever a difference not so adjustable presents 
itself, the parties shall immediately proceed to set in motion the desig- 
nated machinery by which the arbitration is to be made effective. The 
mere existence of such a treaty will have a desirable moral effect upon 
the governments and peoples of both the parties. It will accustom them 
to consider arbitration as the normal mode of settling their difficulties 
and to look upon any other mode as unusual and extraordinary and as 
justifiable only by some great and exceptional emergency. 

It will also conduce to the same result, by removing the objections 
already stated, if such a treaty, after making all differences arbitrable, 
shall then reserve to the legislature of either of the contracting parties 
the right and the opportunity to withdraw a particular subject-matter 
from arbitration by a declaration that it concerns its honor, independence 
or vital interests. In this connection, the modern organization of the 
governments of the great states of the world is to be noted. On the one 
hand, the principle of democracy is so far accepted and so far controls 
that the legislative power is exercised by representatives chosen, the- 
oretically even if imperfectly in practice, by the free suffrages of the 
people. On the one hand, the treaty-making power, together with the 
measures and proceedings incident to its execution, is practically vested 
in the executive branch of the government. It is that branch which, 
under a treaty excluding the supposed non-arbitrable class of questions, 
would decide whether a difference was within that class, and, if deciding 
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that it was, would block arbitration. Under the all-inclusive form of 
treaty now proposed, however, arbitration will go forward in the regular 
prescribed course unless arrested by the action of the legislative branch 
of one of the governments concerned. It is that branch which will 
decide against arbitration if it is prevented, and which will assume the 
responsibility of such decision, as it properly should for obvious reasons. 

The national legislature is the best representative of the people of a 
country and is the most closely in touch with the sentiments, views, and 
interests of its people. 

The direct representatives of the people should take the responsibility 
of a decision which may lead to war because it is by the people that the 
losses and sufferings of war are to be borne. 

The executive administration of a nation as the agent of its dominant 
party may easily be influenced by motives of a secret and personal 
nature; may conceive party success to be identical with national honor, 
independence, or vital interests; and is only too likely to proceed with- 
out that thorough enlightenment which is only possible when the dis- 
cussion of a measure is by party opponents as well as by party friends. 

When the national legislature, on the other hand, is confronted 
with the alternative of risking or making war, or of permitting arbitra- 
tion of a difference with another nation to take its appointed course, 
there will necessarily ensue such investigation, discussion and deliber- 
ation as will bring out the merits of the dispute in all its aspects and will 
enable the dictates of genuine patriotism and sound policy to exert 
their legitimate influence. 

In short, to refer the decision of such an issue to a national legislature 
ensures bringing into play two forces of prime importance in the in- 
terest of peace — to wit, full publicity of all material facts and considera- 
tions, and sufficient time for reason to become the deciding factor in the 
result. 

By reason of the solidarity of modern civilized states, public opinion 
as manifested not only in those directly concerned but in all is sure to 
act with enormous force whenever war between any of them is seriously 
threatened. 

When Earl Russell, speaking for the government of the day, char- 
acterized the American proposition to arbitrate the so-called "Alabama 
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claims" as inconsistent with the honor and dignity of the British throne 
and people, the door seemed to be finally closed upon any pacific set- 
tlement. It was reopened later by the pressure of public opinion, which 
had been given time to crystallize, which discovered that there was a 
real wrong to be redressed, and which led the British Government to 
seek and find a way to arbitrate the claims without prejudice to honor 
or substantial interests. 

A similar case was presented and a similar result followed in respect 
of the boundary controversy between Venezuela and British Guiana, 
which was at first claimed to be impossible of arbitration by reason 
of the rights and equities of British settlers. 

These instances are striking examples of time and publicity and an 
ensuing educated public opinion as potent preventives of war. It is a 
conspicuous merit of such an all-inclusive arbitration treaty as that un- 
der consideration that, while in and of itself a constant influence for 
peace, legislative interference with it can not take place without giving 
such preventives their fullest operation. 

It remains to note that it is possible for the legislative branch of a 
government as well as the executive to go astray and to be misled into 
declaring an arbitrable difference to involve honor, independence, or 
vital interests. But such a declaration is not a finality and may be 
revoked by legislators of their own motion or through the influence of 
their constituencies. Further, if such a declaration brings war in 
sight, it also compels investigating the preparedness for war, com- 
paring the warlike resources of the parties, and counting the cost 
generally — considerations of a most sobering as well as persuasive char- 
acter. Here again the solidarity of modern states operates as a strong 
conservator of peace. The length of the purse rather than of the sword 
now determines the fortunes of war, and the most bellicose of great 
Powers can not but be staggered by the prospect of disrupting the 
closely interlocked relations, pecuniary and commercial, between its own 
country and the country to be assailed. In no quarter will the wide- 
spread ruin of such a disruption be more keenly appreciated than by the 
legislature of a country, intimately and practically acquainted as it 
must be with its industries and business interests — in no quarter is 
there likely to be more zealous effort to preserve "peace with honor." 
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Nevertheless, when all is said, until the millennium arrives, the possi- 
bility of war is not to be wholly eliminated. Treaties of arbitration 
and all the other pacific instrumentalities the wit of man can devise 
can do no more than to make the possibility as remote as is humanly 
practicable. 

Richard Olney. 



